Cases, Regulations, and Statutes by Achenbach, Robert P., Jr.
Volume 3 | Number 3 Article 2
1-31-1992
Cases, Regulations, and Statutes
Robert P. Achenbach Jr.
Agricultural Law Press, robert@agrilawpress.com
Follow this and additional works at: http://lib.dr.iastate.edu/aglawdigest
Part of the Agricultural and Resource Economics Commons, Agricultural Economics Commons,
Agriculture Law Commons, and the Public Economics Commons
This Article is brought to you for free and open access by the Journals at Iowa State University Digital Repository. It has been accepted for inclusion in
Agricultural Law Digest by an authorized administrator of Iowa State University Digital Repository. For more information, please contact
digirep@iastate.edu.
Recommended Citation
Achenbach, Robert P. Jr. (1992) "Cases, Regulations, and Statutes," Agricultural Law Digest: Vol. 3: No. 3, Article 2.
Available at: http://lib.dr.iastate.edu/aglawdigest/vol3/iss3/2
18                                                                                                                                                                                                                          Agricultural Law Digest  
CASES, REGULATIONS AND STATUTES
by Robert P. Achenbach, Jr.
ANIMALS
COWS.  The plaintiff was injured when his car struck a
cow owned by the defendant and which had wandered onto the
highway.  The defendant testified that a rain storm had
occurred the day of the accident and had caused a tree to be
uprooted and fall across a fence, allowing the cow to escape.
The court upheld a jury verdict that the cow had escaped
because of a fortuitous event, the rain storm, thus relieving
the defendant of liability for the escaped cow.  Cedotal v .
Hopkins, 589 So.2d 20 (La. Ct. App. 1991).
WILD ANIMALS.  Officers of the state Game and
Fresh Water Fish Commission seized two alligators in the
home of the defendant but the charges for violations for
possession of wildlife were dropped for lack of prosecution.
The defendant sought return of the alligators as seized
without due process.  The court held that because the
defendant had no permit to possess the alligators, the seizure
did not violate any rights of the defendant.  State v .
Butler, 587 So.2d 1391 (Fla. Ct. App. 1991).
BANKRUPTCY
  GENERAL  
DISCHARGE.  A creditor with a security interest in a
tractor owned by the debtor discovered an alleged fraudulent
sale of the tractor by the debtor after the deadline for motions
to object to the debtor's discharge under Bankr. Rule 4004
but before the debtor's discharge which was delayed by the
debtor's adding of creditors.  The court held that the time
limit for filing objections to a discharge could not be
extended after the deadline had passed.  The court noted that
the creditor was barred from filing a motion under Section
727(d) for revocation of the discharge because the discharge
had not yet occurred and the alleged fraud was discovered
before the discharge.  The court held, however, that a
"Complaint Challenging Discharge under Section 727(d)"
could be filed before the discharge in order to allow the
creditor some means of objecting to the discharge where the
fraud is discovered after the deadline under Rule 4004 but
before discharge.  In re White, 133 B.R. 206 (Bankr.
S.D. Ind. 1990).
  CHAPTER 11  
ABSOLUTE PRIORITY RULE.  The Chapter 11
corporate  debtor's plan provided for a 5 percent return to
unsecured creditors and for the debtor's shareholders to receive
one share of stock in the new reorganized corporation for
each share held in the old corporation  The court held that the
plan did not violate the absolute priority rule because the
shareholders were not junior creditors to the other unsecured
creditors and the shareholders contributed cash for the
payment of the debtor's administrative expenses.  Matter
of VIP Motor Lodge, Inc., 133 B.R. 41 (Bankr.
D. Del. 1991).
  FEDERAL TAXATION  
CLAIMS .  The IRS filed claims for priority taxes and
general unsecured tax claims one day after the bar date for
filing claims.  The court held that the claims were entitled to
payment under Section 723(a)(3).  In re  Electrical
Management, Inc., 133 B.R. 90 (Bankr. N . D .
Ohio 1991).
DISCHARGE.  After the Chapter 13 debtors obtained
a discharge and the case was closed, the IRS filed notice of a
tax lien for taxes discharged in the bankruptcy case.  The
debtors sought damages against the IRS for violation of
Section 524 permanent injunction against attempts to collect
on discharged claims.  The IRS argued that its sovereign
immunity was not waived as to actions for monetary damage
claims under Section 524.  The court held that the
government had waived sovereign immunity under Section
106(c) for claims under Section 524. In re Moulton, 133
B.R. 248 (Bankr. M.D. Fla. 1991).
During 1976 and 1977 while the debtor was still married
and worked for the former spouse, the debtor and spouse filed
joint income tax returns.  The debtor later informed the IRS
that several real estate transactions were not reported on the
returns but claimed that the debtor had no knowledge of the
omissions at the time the tax returns were filed.  The debtor
sought discharge from the resulting tax liability as an
innocent spouse.  The court held that given the amount of
information reported by the debtor to the IRS about the
omissions, the debtor had knowledge of the omissions at the
time of the returns sufficient to know that the returns were
fraudulent; therefore, the taxes were not dischargeable under
Section 523(a)(1)(C).  In re  Hopkins, 133 B.R. 1 0 2
(Bankr. N.D. Ohio 1991).
CONTRACTS
CHICKEN BREED.  The plaintiff had been purchas-
ing a certain breed of chicken from the defendant for many
years because the breed was particularly suited for kosher
processing methods.  The parties entered into a contract for
the plaintiff to purchase the defendant's operations but after
the sale, the plaintiff experienced a decline in the chickens'
ability to gain weight properly and sued the defendant for
breach of express and implied warranties and fraudulent
misrepresentation.  The court held that the warranties were
expressly limited by the contract provisions selling the
chicken line "as is" and that the plaintiff had evidence before
the sale that the chicken breed had been declining in its
ability to gain weight properly.  The court also held that the
plaintiff either did not rely on any statements by the
defendant's employees as to the condition of the chickens or
that any reliance was not reasonable because the plaintiff had
evidence of the decline before the contract was made.
Mattern Hatchery v. Bayside Enterprises, 7 7 5
F.Supp. 803 (M.D. Pa. 1991).
   SEED. The plaintiff was an onion grower who purchased
seeds from the defendant.  The resulting crop produced
unmarketable onions due to deformed bulbs.  The plaintiff
sued the seed seller in strict liability, negligence, negligent
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misrepresentation, and breach of express and implied
warranties.  The jury awarded actual damages, damages for
emotional distress and punitive damages.  The defendant
argued that the claims in negligence should not have been
presented to the jury because the plaintiff sought economic
loss resulting from a breach of contract.  The court held that
under Colorado case law, an action in negligence can arise
out of a sales contract under the seller's duty of care to avoid
foreseeable harm to users of the seed.  The defendant also
argued that the claims for breach of warranty were barred by
the disclaimer of warranties, except for the contract price of
the seed, in the sales contract.  The court held that
representations made by the defendant in promotional
materials were warranties not disclaimed in the contract, even
though the plaintiff did not see the materials or rely on
them.  The court also upheld the award of damages for
emotional distress where the plaintiff presented evidence that
the defendant failed to fully check the genetic purity of the
seed before offering the seed for sale. Lutz v. Asgrow
Seed Co., 948 F.2d 638 (10th Cir. 1991).
COOPERATIVES
MERGERS.  Two cooperatives merged, using the
Ohio nonprofit corporation laws to effect the merger because
the cooperative laws did not provide for mergers.  The
plaintiffs were nonmembers who held preferred stock in one
of the merged cooperatives and who did not vote on the
proposed merger because under the nonprofit corporation
law, preferred stock holders could not vote on corporation
management decisions.  The plaintiffs argued that the for
profit corporation law should have applied to the merger,
allowing them to vote on the merger.  The court held that
the nonprofit corporation law applied to mergers of
cooperatives and that the plaintiffs did not have a right to
vote on the merger.  Denes v. Countrymark, Inc. ,
580 N.E.2d 1135 (Ohio Ct. App. 1989).
FEDERAL
AGRICULTURAL
PROGRAMS
CROP INSURANCE .  The FCIC has issued
proposed regulations adding a late planting and prevented
planting provisions to the corn, sorghum and soybean
endorsements, effective for the 1993 and succeeding crop
years and as an option for 1992.  57 Fed. Reg. 1 1 1 6
(Jan. 10, 1992).
DAIRY TERMINATION PROGRAM.  The
plaintiffs were dairy farmers who contracted with the USDA
to sell their dairy herd in exchange for payments under the
DTP.  After the plaintiffs sold their cows for slaughter, the
local ASCS committee determined on the basis of an
investigative report that the plaintiffs had "participated in, or
benefited from, a scheme or device to defeat the purposes of
the Dairy Termination Program."  The plaintiffs filed
administrative appeals up to the national DASCO but were
not allowed to present evidence, cross examine witnesses or
otherwise question the investigative report.  An appeal of the
DASCO decision was made to the Claims Court but was
voluntarily dismissed after discovery was denied.  The
plaintiffs brought the current case alleging that (1) the
administrative decisions were arbitrary and capricious, (2) the
administrative agencies failed to make factual findings, (3)
the government took property without compensation in
violation of the Fifth Amendment, and (4) the denial of the
payments was a violation of law.  The plaintiffs sought an
injunction against withholding of payments under the
contract, reversal of the administrative decisions, a
declaration that the plaintiffs were eligible for the DTP and
costs.  The USDA argued that exclusive jurisdiction under
the Tucker Act was with the Claims Court because the suit
was primarily for monetary damages.  The court held that as
in Esch v. Yeutter, 876 F.2d 976 (D.C. Cir. 1989), the DTP
was a grant program and that an action seeking to reinstate
program payments based on violations of due process and
administrative claims was not an action for monetary
damages requiring exclusive Claims Court jurisdiction.
Vandervelde v. Yeutter, 774 F.Supp. 645 ( D .
D.C. 1991).
FEDERAL INSECTICIDE, FUNGICIDE AND
RODENTICIDE ACT.  The plaintiff was a wood treat-
ment facility which sued the seller of a wood treatment
product for, among others, negligence for failure to warn that
the wood treatment chemical pentaclorophenol would cause
environmental damage.  The defendants sought summary
judgment on that claim, asserting preemption by FIFRA
because the chemical was registered under FIFRA and the
labeling requirements of the registration fully covered any
duty to place warning on the label.  The court held that
FIFRA did not preempt state common law tort actions for
failure to warn.  Montana Pole & Treating Plant v .
I.F. Laucks & Co., 775 F.Supp. 1339 (D. Mont.
1991) .
NATIONAL FORESTS .  The plaintiffs challenged
the Forest Service's offer of timber sale in the Calapooya
area of the North Umpqua Ranger District for failure to
properly make an environmental assessment under the
National Environmental Policy Act (NEPA) in that the
Forest Service failed to prepare a vegetation management
analysis (VMA) prior to issuing the environmental
assessment.  Instead, the Forest Service issued the VMA
after the environmental assessment and allowed additional
public comment on the VMA before proceeding with the
sale.  The court upheld the Forest Service's procedures
because the VMA was completed and reviewed before any
contracts of sale were awarded.  Oregon Natural
Resources Council v. Devlin, 776 F.Supp. 1 4 4 0
(D. Or. 1991).
    PERISHABLE AGRIC. COMMODITIES ACT.
The sellers of produce to the debtor were entitled to share in
PACA trust funds although the sellers had not intervened or
joined in a motion for relief from the automatic stay filed by
the other sellers.  The intervention was not necessary
because the trust funds were not part of the bankruptcy estate
and the produce sellers' rights in the trust funds did not
depend on any rights or procedures in bankruptcy.  In re
Milton Poulos, Inc., 947 F.2d 1351 (9th Cir .
1991), aff'g , 107 B.R. 715 (Bankr. 9th Cir .
1989) .
POULTRY AND MEAT INSPECTION.  The
APHIS has issued interim regulations amending the
requirements for inspection of chicken flocks to include post
20                                                                                                                                                                                                                                        Agricultural Law Digest
release inspection of flocks released from testing for
Salmonella enteritidis.  The new regulations also allow for
release through depopulation, cleaning and disinfection.  5 7
Fed. Reg. 776 (Jan. 9, 1992).
FEDERAL ESTATE AND
GIFT TAX
GENERATION SKIPPING TRANSFER TAX.
The decedent established an inter vivos trust with family
members as remainder holders and a testamentary trust for
the decedent's family members and their issue.  One family
member predeceased the decedent, apparently without issue.
However, after the decedent's death and passing of estate
property to the trusts, illegitimate children of the predeceased
family member were found and made claims against the
trusts.  In a settlement with the other family members, a
portion of the first trust was transferred to trusts for the
illegitimate children and cash payments from the
testamentary trusts were made to the illegitimate children.
The IRS ruled that because the settlement carried out the
original provisions of the trusts, the settlement was not a
modification of the trusts and the trusts would not be subject
to GSTT because the original trusts were established prior to
the effective date of the GSTT.  Ltr. Rul. 9152035 ,
Sept. 30, 1991.
JURISDICTION.  The decedent's estate elected to pay
estate taxes in 10 annual installments but during the 10
years, additional estate taxes were assessed and paid by the
estate and the estate filed suit for a refund in the Claims
Court. At the time of the filing of the suit, the deferred pay-
ments were current but several installments remained to be
paid. The court held that because the full amount of estate
tax had not been paid at the time of the suit, the court had no
jurisdiction over the case.  Abruzzo v. U.S., 92 -1
U.S. Tax Cas. (CCH) ¶ 60,094 (Cls. Ct. 1991).
LETTER RULINGS.  See "Letter Rulings" below
under Federal Income Taxation.
MARITAL DEDUCTION.  In filing Form 706 for
an estate, the executor claimed a marital deduction for a trust
eligible as QTIP and identified the trust but otherwise failed
to properly complete Schedule M.  The executor filed an
amended Schedule M which properly made the election and
filed for an extension of time to make the QTIP election.
The IRS ruled that good cause and intent to originally make
the election was shown and the extension was granted.  Ltr.
Rul. 9152003, Aug. 2, 1991; Ltr. R u l .
9152006, Aug. 30, 1991.
Just prior to death, the decedent executed a holographic
will which first left everything to the surviving spouse and
two children, second created a trust for a third child with the
surviving spouse as trustee, and third provided that the
spouse was to be a lifetime custodian for the first two
children's "inheritance."  A jury verdict held that the decedent
intended to give everything to the surviving spouse for life
except the trust for one child and that the surviving spouse
had a power of appointment over the life estate property.
The court overturned the jury verdict, holding that the verdict
was not consistent with the language of the will which gave
the two children some present interest in the estate.  Raft
v. U.S., 92-1 U.S. Tax Cas. (CCH) ¶ 6 0 , 0 9 5
(C.D. Ill. 1991).
The taxpayer owned an interest in a Deferred Salary
Account which was funded with deferred salary amounts
earned by the taxpayer.  The taxpayer elected to receive
payments from the account over 20 annual installments and
designated the taxpayer's spouse as remainder beneficiary.  If
the spouse died before all 20 payments had been made, the
remainder passed to the taxpayer's children.  The IRS ruled
that the remainder passing to the surviving spouse would be
QTIP.  Ltr. Rul. 9152015, Sept. 27, 1991.
SETTLEMENTS.  The taxpayer received an inter
vivos gift from a parent which was contested by other
siblings.  The parties reached a settlement with the taxpayer
receiving money instead of the property transferred by the
disputed gift.  The court held that the proceeds were
excludible from the taxpayer's taxable income.  Vincent v .
Comm'r, T.C. Memo. 1992-21.
STOLEN PROPERTY.  The decedent had possessed
several art objects which the decedent stole from a European
church during World War II.  The decedent's heir decided to
sell in the legitimate art market the art which passed to
them, leading to the discovery of the stolen items by the
church and a successful claim for their recovery.  The IRS
ruled that the art objects were includible in the decedent's
gross estate and the claims filed by the rightful owners were
not deductible by the estate because the claims resulted from
the actions of the heirs as owners.  Ltr. Rul. 9152005 ,
Aug. 30, 1991.
  VALUATION. An S corporation shareholder transferred
stock to an 8 year trust with 12 percent of the initial value
of the trust to be distributed to the grantor annually and all
corpus to be distributed to the grantor's estate if the grantor
dies before the trust terminated.  Any remainder passed to the
grantor's children upon termination of the trust.  The grantor
had no power to alter or amend the trust or to change the
trustee.  The IRS ruled that the trust was a qualified grantor
annuity trust not subject to the valuation rules of Section
2702 for gift tax purposes.  Ltr. Rul. 9152034, Sept .
30, 1991.
FEDERAL INCOME
TAXATION
  C   CORPORATIONS
ACCOUNTING METHOD. The IRS has issued
procedures for some corproations to obtain expeditious
approval of a change in annual accounting period.  R e v .
Proc. 92-13, I.R.B. 1992-3.
ACQUISITIONS.  Under I.R.C. § 269, if control of a
corporation is acquired for the purpose of obtaining a deduc-
tion, credit or allowance with the intent to avoid or evade
income tax, the deduction, credit or allowance may be disal-
lowed.  The IRS has issued final regulations governing the
application of Section 269 to acquisitions of loss corpora-
tions under I.R.C. §§ 382 and 383 as amended by the Tax
Reform Act of 1986.  The limitations imposed in Sections
382 and 383 could reduce the allowable deductions, credits
and allowances for the purchaser of the loss corporation and
the regulations consider these limitations in determining
whether the principal purpose of the acquisition of the
corporation was to avoid or evade taxes.  The regulations
also provide that, absent strong evidence to the contrary, an
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acquisition of a corporation in bankruptcy is still subject to
Section 269 unless the corporation carries on more than an
insignificant amount of an active trade or business during
and subsequent to the bankruptcy case.  57 Fed. R e g .
344 (Jan. 6, 1992), amending Treas. Reg. § §
1.269-1, -3, -5, -6, -7, and adding Treas. Reg. §
1.382-3 .
STOCK AS COMPENSATION.  As part of an
employment agreement between the taxpayer corporation and
two key employees, the corporation agreed to transfer a
percentage of stock to the employees over several years.  The
stock transfers were completed before the repurchase of the
stock by the corporation.  The stock was subject to buy-sell
options held by the corporation but if the corporation did not
elect to exercise the options, the employee could sell the
stock freely.  The corporation had listed the employees as
shareholders on corporation minutes and on corporation
federal tax returns.  The corporation purchased the
employees' stock pursuant to the buy-sell agreements but
deducted the payments from taxable income as deferred
compensation.  The court held that the payments were not
deductible because the payments were for the purchase of
stock and not deferred compensation where the ownership of
the stock had vested in the employees, the purchase price
was based on the number of shares held and the documents
involving the stock transfers did not refer to any deferred
compensation.  Klingler Elec. Corp. v. U.S., 7 7 6
F.Supp. 1158 (S.D. Miss. 1991).
DEBT FOR PROPERTY.  The IRS has issued the
inflation adjusted amounts for use under I.R.C. § 1274A for
qualified debt instruments(QDI) and cash method debt
instruments(CMDI) in transactions involving exchange of
debt for property-
Year of sale 1274A(b) Amount 1274A(c)(2)(A)
or exchange (QDI) (CMDI)
1990 $2,933,200 $2,095,100
1991 $3,079,600 $2,199,700
1992 $3,234,900 $2,310,600
Rev. Rul. 92-6, I.R.B. 1992-4.
DISCHARGE OF INDEBTEDNESS.  Prior to
filing bankruptcy, the debtors sold their farm equipment
subject to a lien held by the FmHA.  The proceeds of the
sale were used to pay down the loan secured by the
equipment.  The sale also caused recognition of income to
the debtors, but the remaining amount of the loan was not
discharged by the FmHA.  The debtors claimed that the
income was excludible from taxable income under I.R.C. §
108.  The court held that the income was not excludible
because the decrease in the loan was due to payment and not
discharge of the loan.  In re  Brubeck, 133 B.R. 1 3 9
(S.D. Ind. 1991).
The debtor transferred a condominium complex to the
mortgagee in lieu of foreclosure and in satisfaction of the
mortgage.  The court denied exclusion of the discharge of
indebtedness income because the debtor was solvent and
disallowed treatment of the transaction as a purchase-money
debt reduction because the discharge of indebtedness was
made by the lender and not the seller.  Bressi v .
Comm'r, T.C. Memo. 1991-651.
HOBBY LOSSES .  The taxpayer operated a horse
breeding activity in addition to regular employment.  The
court held that the activity was entered into for profit where
the taxpayer relied on a manager to keep records, had
experience from past operation of the activity, and actively
participated in the management of the activity.  The taxpayer
was allowed deductions from a syndication of a stallion
which was placed in service during the taxable year.  The
deduction was allowed even though the stallion was not
generally advertised as available for breeding where the
decision not to advertise was based on a manager's personal
efforts to advertise the stallion.  Scheidt v. Comm'r,
T.C. Memo. 1992-9.
INVESTMENT TAX CREDIT.  The taxpayers
leased buses to their family corporation with a lease term of
53 months, one month less than 50 percent of the useful life
of the buses.  The court denied the taxpayers' investment tax
credit because the taxpayers provided no evidence that the
lease terms were set for other than tax avoidance purposes.
Glickman v. Comm'r, T.C. Memo. 1992-7.
The taxpayers leased video equipment to their wholly-
owned corporation and claimed expenses for accounting fees
and insurance premiums on themselves.  Because the court
disallowed the insurance premiums as business expenses and
held that the accounting fees were capital expenditures, the
expenses relating to the leased equipment were less than 15
percent of the rental charged; therefore, the investment tax
credit for the equipment was denied. Seward v. Comm'r,
T.C. Memo. 1991-632.
The taxpayers leased compressed gas cylinders to an
unrelated entity under lease term of five years.  The taxpayers
argued that the lease was for less than 50 percent of the 35
year useful life of the cylinders because, at the inception of
the lease, neither party to the lease knew how long the
cylinders would be leased beyond the initial lease term.  The
court denied investment tax credit on the cylinders because
the taxpayers failed to demonstrate that the parties intended
for the lease plus renewals to be less than 50 percent of the
useful life of the cylinders.  Hauptli v. Comm'r, 92 -1
U.S. Tax Cas. (CCH) ¶ 50,011 (10th Cir .
1991), aff'g , T.C. Memo. 1991-72.
LETTER RULINGS.  The IRS has issued its annual
list of procedures for issuance of rulings, determination
letters, information letters and closing agreements. R e v .
Proc. 92-1, I.R.B. 1992-1, 9.
The IRS has issued its annual list of procedures for
furnishing technical advice to District Directors and Chiefs,
Appeals Offices. Rev. Proc. 92-2, I.R.B. 1992-1 ,
39 .
    The IRS has issued its annual list of tax issues for which
the IRS will not give advance rulings or determination
letters. Rev. Proc. 92-3, I.R.B. 1992-1, 55.
The IRS has issued procedures for furnishing technical
advice to Key District Directors and Chiefs, Appeals Offices
regarding issues in the employee plans area. Rev. Proc.
92-5, I.R.B. 1992-1, 90.
The IRS has issued procedures for issuing determination
letters on the qualified status of employee plans under
Sections 401(a), 403(a), 409 and 4975(e)(7). Rev. Proc.
92-6, I.R.B. 1992-1, 105.
LOSSES .  The taxpayer's losses from investment in
metal futures were held to be capital losses where the
taxpayer was not in the business of trading metals.
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Michelson v. Comm'r, 92-1 U.S. Tax Cas .
(CCH) ¶ 50,010 (10th Cir. 1991), aff'g , T . C .
Memo. 1990-27.
PARTNERSHIPS
PARTNER'S SHARE OF LIABILITIES.  A general
partnership and its partners had guaranteed loans made by the
partnership.  The partnership merged with two other partner-
ships and several of the original partners became limited
partners.  Each limited partner had a right of subrogation for
contributions made in order to satisfy partnership debts but
each partner could waive the subrogation rights as to any
partnership debt.  The IRS ruled that the limited partners
who waived their subrogation rights could include their share
of the partnership guaranteed debt, determined by their share
of partnership losses, in the basis of their partnership
interests.  Ltr. Rul. 9152033, Sept. 30, 1991.
PAYMENT OF WAGES IN COMMODITIES.
The taxpayer transferred hogs raised by the taxpayer to the
taxpayer's spouse in compensation for bookkeeping services,
driving farm machinery and other activities on the taxpayer's
farm.  The spouse sold the hogs in the same taxable year.
The taxpayer deducted the value of the hogs from farm
income as a farm labor expense and the spouse declared the
proceeds as other income on the joint tax return.  The IRS
ruled that the value of the hogs was a business deduction if
the spouse was a bona fide employee and the compensation
was reasonable.  The taxpayer recognized gain from the
transfer which was income from self-employment and the
spouse could include the income as compensation in
determining the amount of deductible contribution to an
IRA.  Ltr. Rul. 9202003, Oct. 9, 1991 .  See also
Ltr. Rul. 9136001, Vol 2, p. 166 (payment of compensation
to wife in hogs was subject to FICA taxes) and Harl,
"Paying Wages in Kind for Agricultural Labor," Vol 1, p.
53.
POINTS.  The IRS has issued a ruling providing that
points received by a mortgage broker for financing the
purchase of a principal residence are reportable on Form
1098, Mortgage Interest Statement.  Rev. Rul. 9 2 - 2 ,
I.R.B. 1992-3.
The IRS has issued a ruling providing guidance on who
is required to report points paid on the financing of a
residential mortgage.  Rev. Rul. 92-11, I.R.B. 1992-
3 .
The IRS has issued a ruling as to what constitutes
deductible points paid as part of financing a principal
residence.  Rev. Rul. 92-12, I.R.B. 1992-3.
RETURNS .  The defendant had lost a farm to
bankruptcy and foreclosure proceedings, and as part of a
strategy to reclaim the lost property, the defendant filed false
Form 1099's for several of the governmental officials
involved in the proceedings, including judges, sheriffs,
bankers and lawyers.  The defendant argued that the forms
were filed in a good faith belief that they were required and
that the forms were a form of free speech protest.  The court
held that the jury verdict was supported by the evidence that
the forms were false and held that the forms were not a form
of protected speech.  U.S. v. Citrowski, 92-1 U . S .
Tax Cas. (CCH) ¶ 50,014 (8th Cir. 1991).
The IRS has issued revised Form 1120-W, Corporation
Estimated Tax, incorporating the increase in minimum
payment to 93 percent of the current year's tax liability.
Ann. 92-5, I.R.B. 1992-2, 23.
The IRS has issued revised Form 8300, Report of Cash
Payments Over $10,000 Received in a Trade or Business and
Pub. 1544, Reporting Cash Payments of Over $10,000,
available in February 1992.  Ann. 91-184, I .R.B.
1991-52, 28.
S CORPORATIONS
ELECTION.  In making an S  corporation election on
Form 2553, beneficiaries of a trust owning stock used their
personal social security numbers instead of the trusts'
employee identification numbers.  The corporation also
failed to timely file the QSST election.  The IRS ruled that
the corporation substantially complied with the election
requirements, allowing the late filing of the QSST election.
Ltr. Rul. 9152042, Oct. 2, 1991.
INADVERTENT TERMINATION.  The IRS waived as
an inadvertent termination the termination of an S
corporation's status where the corporation purchased the
stock of another corporation in the process of purchasing the
corporation's assets and the acquired corporation's attorneys
failed to complete the termination of the corporation under
state law until the error was discovered by the S
corporation's accountant.  Ltr. Rul. 9152019, Sept .
27, 1991.
An S corporation shareholder sold stock to a decedent's
estate which transferred the stock to trusts for the decedent's
heirs.  The trusts did not file QSST elections.  The
shareholder also later sold more shares to the estate which
also transferred the shares to the trusts, but for this transfer
the trusts filed QSST elections.  The IRS ruled that the
termination of S corporation status from the first transfer of
stock to the trusts was an inadvertent termination and
allowed the corporation to file late QSST elections.  Ltr.
Rul. 9201016, Oct. 2, 1991.  
TRUSTS.  Under a trust which owned corporation stock,
the trust was to pay the beneficiary, the grantor, net income
for life and so much of the principal as necessary for the
support, maintenance and health of the beneficiary and any
dependant of the beneficiary.  The IRS ruled that the trust
was a grantor trust eligible as a QSST.  Ltr. R u l .
9152043, Oct. 2, 1991.
An S corporation shareholder transferred stock to an 8
year trust with 12 percent of the initial value of the trust to
be distributed to the grantor annually and all corpus to be
distributed to the grantor's estate if the grantor died before the
trust terminated.  Any remainder passed to the grantor's
children upon termination of the trust.  The IRS ruled that
the trusts was a QSST.  Ltr. Rul. 9152034, Sept. 30,
1991 .
INSURANCE
FARM USE.  The insured owned a dump truck and the
insurance policy excluded coverage for use of the truck other
than farm use under which "any use of the vehicle for hire or
in connection with any custom farming done by the insured
or others, except in the occasional hauling of farm products
for neighbors, voids the policy."  The insured was involved
in an accident with the truck while hauling rock for another
company as part of a test drive of the truck after repairs.  The
court held that the farm use exclusion of the policy was
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ambiguous such that the insurance company could not deny
coverage of the accident.  Omaha Indem. Co. v. Pa l l ,
Inc., 817 S.W.2d 491 (Mo. Ct. App. 1991).
PARTNERSHIPS
FIDUCIARY DUTY OF PARTNER .  The
plaintiff and the defendants entered into a partnership
agreement to build and operate a catfish farm.  The plaintiff
had the authority to oversee the construction of the catfish
ponds, including authority to design the ponds and contract
for their construction.  When the ponds were nearly complete
and the final cost was $8,000 over what was originally
budgeted for the ponds, the defendants brought suit against
the plaintiff for breach of fiduciary duty in failing to
construct the ponds within the partnership budget.  The court
held that the plaintiff did not breach any duty in that no
profits were retained, the partnership agreement gave the
plaintiff authority to construct the ponds, the plaintiff's
decisions were within the business judgment discretion of
the plaintiff, and the defendants ratified the plaintiff's
decisions by failing to object after inspections during
construction.  Weaver v. Millard, 819 P.2d 1 1 0
(Idaho Ct. App. 1991).
PROPERTY
BOUNDARIES.  The plaintiff purchased land from the
defendant at a set price per acre and the parties had a surveyor
determine the amount of acres involved.  The surveyor used a
small pile of stones as a marker of one corner of the land, as
directed by the seller, and used the low water mark of a river
as one boundary of the land.  The description of the land,
however, stated the true corner some 60 feet inside of the
pile of stones.  The court held that the mutual mistake of the
use of the pile of stones negated including that portion of the
land in the sales contract.  The court also held that if the
river was shown to be navigable, the surveyor used the
proper low water edge as the boundary; however, if the river
was shown to be nonnavigable, the center of the stream was
to be used as the boundary.  The case was remanded on this
issue.  E.D. Mitchell Living Trust v. Murray, 818
S.W.2d 326 (Mo. Ct. App. 1991).
RIPARIAN RIGHTS
IRRIGATION.  The plaintiff was a peanut farmer with
a right to 100 acre feet of water a year from the Colorado
river for irrigation purposes.  Due to heavy rains, the
defendant, a local municipal water district, caused extra
releases of water from an upstream lake in order to carry
chlorine contaminated water out of the lake and down the
river past the point where the plaintiff accessed the river,
causing loss of the peanut crop.  The plaintiff alleged that
the releases were negligent and a constitutional taking of the
irrigation water rights.  The defendant argued that the releases
of water were not takings because the plaintiff's water rights
did not include a right to water of a certain quality.  The
court held that the water district was immune from suit on
the negligence claim because the releases were within the
authority to manage the water supply,  The court also held
that because the plaintiff's water rights also included a right
to water suitable for irrigation, the releases were
unconstitutional takings without compensation and reversed
a summary judgment for the defendant.  Hale v .
Colorado River Mun. Water Dist., 818 S.W.2d
537 (Tex. Ct. App. 1991).
SEEPAGE AND SPRINGS.  The defendants owned
superior decreed water rights to water from an alluvium and
also had undecreed water rights in seepage and springs arising
from the alluvium.  Because the amount of water available
from the decreed sources had decreased, the defendants sought
an injunction against owners of junior water rights in the
alluvium.  The defendants argued that the undecreed water
rights in the seepage and springs were given priority under
Colo. Rev. Stat. § 37-82-102.  The court held that Section
37-82-102 did not apply to tributary springs and that the
defendants' springs were tributary to a creek in that the water
would eventually reach the creek but for evaporation and use
by natural vegetation.  The court also denied the injunction
against the junior water rights owners because state water
engineers had demonstrated that the decrease in water had
occurred primarily from pumping from unauthorized wells;
thus, the junior water rights owners' pumping had no
demonstrated effect on the defendant's water rights.  SRJ 1
Venture v. Smith Cattle, Inc., 820 P.2d 3 4 1
(Colo. 1991).
SECURED TRANSACTIONS
MECHANIC'S LIEN.  The defendant had a perfected
security interest in the debtor's farm machinery and the
financing statement described the machinery covered as "all
farm machinery and equipment, tractors, tilling and
harvesting tools of every kind and description owned by
Debtors."  After the security interest was perfected, the
plaintiff asserted a mechanic's lien against certain of the
debtor's farm machinery under Ga. Code § 11-9-403(3).  The
court held that the priority of the mechanic's lien provided by
Section 11-9-403(3) did not apply here because the financing
statement described the collateral with sufficient
particularity.  Goodwin v. South Atlantic Prod.
Credit Ass'n, 410 S.E.2d 159 (Ga. Ct. App.
1991) .
STATE TAXATION
AGRICULTURAL USE .  The taxpayer was a
corporation which purchased several hundred acres of rural
land for residential development.  The taxpayer grazed cattle
on about 25 percent of the land not currently used for
residential development and the county tax commission
denied assessment of the land as agricultural.  The court held
that the portion of the land actually used for raising cattle
was eligible for the agricultural use assessment, but that the
land unsuitable for agricultural use was not eligible for the
special assessment.  Salt Lake County v. State Tax
Comm'n, 819 P.2d 776 (Utah 1991).
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TRESPASS
TIMBER.  The plaintiffs filed an action for trespass
resulting from the defendants' cutting of trees on land owned
by the plaintiffs.  The plaintiffs sought treble damages
under Me. Rev. Stat. § 7552 and the trial court awarded the
treble damages after finding that the defendants had willfully
cut the timber on the plaintiffs' land.  The appellate court
upheld the damage award where the evidence showed that the
defendants had relied on incorrectly placed boundary markers
and had failed to make any attempts to verify the boundary
between the defendants' and plaintiffs' properties.  Guilmet
v. Galvin, 597 A.2d 1348 (Me. 1991).
ZONING
AGRICULTURAL USE .  The defendants owned a
septic waste disposal business and purchased a small farm
with the intent of starting a small livestock operation.
Because the land was poor, the defendants decided to put on
the land some of the waste collected by their business.  The
plaintiff, a neighbor, sought a permanent injunction,
arguing that the disposal of the waste was a commercial use
of land zoned only for agricultural use.  The court held that
although the disposal of the waste would be a commercial
benefit to the defendants' company, the application of
fertilizer was part of an agricultural use of the land and could
not be enjoined.  Cooper v. Calandro, 581 N.E.2d
443 (Ind. Ct. App. 1991).
CITATION UPDATES
Boyett Coffee Co. v. U.S., 775 F. Supp.
1001 (W.D. Tex. 1991)  (court settlement as income)
see Vol. 2, p. 198.
Casey v. Comm'r, 948 F.2d 895 (4th Cir .
1991) (power of attorney) see p. 6 supra.
FROM THE EDITOR:
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ph. (608) 277-8868 Off. ph. (515) 294-6354
Fax. (608) 277-9660
As a service to subscribers, on a trial basis, copies of
the materials reported in the ALD may be ordered for 15
cents per page plus postage or 50 cents per page for faxed
copies.  All requests will be mailed first class or faxed
within 3 days of receipt.
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